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26)

27)

28)

29)

30)

31)

32)

33)

The Fire Chief was aware that the Defendant was proceeding with
construction without providing sprinklers.

That following an unsuccessful meeting with the Atkinson Zoning Board of
Adjustment in November 2008, representatives of the Fire Department
returned to the site, and asserted that sprinklers would be required. This
was after substantial construction on the home was completed. At the
request of the Fire Inspector, additional drywall and fire compliant doors

were added to the property.

The Defendant's wife subsequently met with the Fire Chief and was
advised that as a result of scrutiny by other Town officials, he needed to

re-assert the need for sprinklers in the home.

The Defendant provided plans for the new access way to the Fire

Department and on their request, to the Town Engineer.

That in 2009 the Defendant began construction of a new access way to

Valcat Lane and his property.

That the Defendant had secured all necessary permission from the
representatives of the Town to do the work associated with the new

access way.

That the Defendant has expended significant sums on the new access

way.

That on or about October 9, 2009 the Town wrongfully issued a “cease
and desist” order to stop work being done on the new access way. This
was despite having received necessary permits from the Town Road
Agent. Eventually, the cease and desist order was lifted, and work
resumed. See, Exhibit D attached.
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34)

35)

36)

37)

38)

39)

40)

41)

That despite completion of the new access way, the Town refuses to

recognize that it satisfies the provisions of the Zoning Board of Adjustment

and the necessary local codes.

On information and belief, the “requirement” for sprinklers at the
Defendant’s property is not, or was not mandatory, at the time the permit
was issued. The Defendant is engaged in Discovery on this issue at this

time.

That the Fire Chief has asserted that the “grade” of the new access way is

unacceptably steep at thirteen (13%) percent.
There are no standards for “grade” which have been promulgated.

That the now-constructed access is significantly better than previously

existing access ways.

That the agreement by the Fire Chief to the provision of suitable alternate
access creates “municipal estoppel’, which now prevents the Town from
insisting that a sprinkler system be installed. Cf, Turco vs. Barnstead, 136
N.H. 256 (1992).

That the action of the Town in wrongfully suspending the Defendant’'s
work on the access way for thirteen (13) days resulted in construction

delays, and financial damages to the Defendant.

That if it is determined that the Defendant must install sprinklers in his
home, then the Defendant is entitled to damages from the Plaintiff on a
theory of negligent or actual misrepresentation by municipal officials that

such would not be necessary if the new access way was constructed.
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42)

43)

44)

That the Defendant detrimentally relied upon the representation‘of Town
officials that construction of the new access way would remove the

necessity of installing sprinklers; such officials had actual or apparent
authority to make such representations, and to the extent sprinklers are

now required, the Defendant has been damaged by such representations.

The Defendant believes, and therefore avers, that he has been the subject
of disparate and discriminatory treatment by officials of the Town of
Atkinson based, in part, due to prior matters involving other property now

or formerly owned by the Defendant.

That this discriminatory treatment results from opinion of officials of the
Town and/or other residents who have previously objected to matters
involving other properties of the Defendant, who have “demanded” that the

Town take action against the Defendant.

WHEREFORE, the Defendant prays that this Court.

A)

B)

C)

D)

Issue an Order of Mandamus to the Plaintiff Town of Atkinson, and its
Zoning Board of Adjustment, to schedule a hearing, and consider on its
merits, the Defendant’s request to modify the previously issued variance
to allow the boathouse to remain.

Enter a Declaratory Judgment that:

i) There is no mandatory requirement for sprinklers in the Defendant’s
property;
i) That the Town is estopped from requiring sprinklers due to conduct

of Town officials, including the Fire Chief;
iii) That the access road constructed by the Defendant satisfies the
agreement with the Fire Chief and/or the requirements of the Town.
Enter an Order of Mandamus directing that the Town issue a Certificate of
Occupancy to the Defendant.

Grant the Defendant a Judgment for damages resulting from:




i) The improper temporary imposition of a cease and desist order on
work on their access driveway:;
ii) The Town’s wrong and discriminatory conduct in failing to issue the

Defendant a Certificate of Occupancy when he is otherwise entitled
thereto;

iii) The negligent or intentional misrepresentation by municipal officials
related to the Defendant’s failure to install sprinklers based on
statements that the same would not be necessary if a new access

way were to be constructed.

E) The Court grant such further relief as may be just.

Respectfully submitted,

Daniel Osborn, Trustee

BY HIS ATTORNEYS

Beaumont & Campbell Prof. Ass'n.
One Stiles Road - Suite 107

Dated ___April 29, 2010

lr H. Campbell, Esquire
Bar ID #035
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SUPERIOR COURT

Town of Atkinson

VSO

Daniel Osborn, Trustee
Malborn Realty Trust

Docket No. 10-E-0065

DEFENDANT’S MOTION FOR EXPEDITED
FINAL HEARING UNDER RULE 161 (b) (2)

NOW COMES the Defendant in the above noted matter, and through his

attorneys, Beaumont & Campbell Prof. Ass'n., states as follows:

1) That this ratter is a zoning enforcement proceeding brought by the

Plaintiff against the Defendant.

2) That the issues in this case relate to the occupancy by the Defendant of
the property at 8 Valcat Lane, Atkinson, New Hampshire.

3) That the Plaintiff has alleged that the Defendant’s occupancy of said
premises, without an occupancy permit issued by the Town creates

irreparable harm to the Town.

4) That the Plaintiff sought a Temporary Injunction, which this Court has
granted, requiring the Defendant to either

(i) vacate the property, or

(i) install a residential sprinkler within thirty (30) days.
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That tha Defendant has filed harewith & Aiuiac (O Reconsidor saki Order
or stay its effect.

The Defendant has filed herewith an Answer to the Plaintiffs Petition
which denies the operative allegations, and has filed a Counterclaim

seeking a ruling that he is immediately entitled to have his occupancy

permit granted.

The Defendant's Counterclaim raises significant issues of fact which need

to be adjudicated.

That because the Plaintiff views this matter as threatening the public
safety, the Defendant has expeditiously sent discovery to the Town with

responses due by early May.

The Defendant can be ready for a “final” hearing in this matter on or after
June 22, 2010.

As noted in the accompanying Motion for Reconsideration, any
“Temporary” Relief effectively is “final” relief involving expenditure of

significant sums of money.

That Rules of this Court (Rule 161 (b) (2)) specifically provide for a
consolidated final hearing.

That an expedited “final” hearing will vindicate the Town’s concerns, while
allowing the Defendant the full opportunity to raise his defenses and have

a full adjudication of the issues raised. Cf, New Hampshire Dept. of

Environmental Services vs. Mottollo, 1565 N.H. 57 (2007) (Rules governing

combining temporary and final hearings on injunctions).




A)  This matter be scheduled for an expedited final hearing immediately

, NOW THEREFORE, the Defendant prays that.

on or after June 22, 2010.
B) The Court grant such further relief as may be just.

Respectfully submitted,

Daniel Osborn, Trustee

BY HIS ATTORNEYS

Beaumont & Campbell Prof. Ass'n.
One Stiles Road - Suite 107
Salem, New H shire 03079

Dated __April 29, 2010 / By: L /M
y Bernard H. Campbell, Esquire

¢ Bar ID #035

CERTIFICATE

| hereby certify that a copy of the foregoing Motion was mailed on this date by
first class mail, postage prepaid, to:

Sumner F. Kalman, Esq.

Sumner F. Kalman, Attorney at Law, P.C.
147 Main Street

P.O. Box 988

Plaistow, NH 03865-0988

Counsel for the Plaintiff /7
/

Dated:_April 29, 2010

- Béfnard H. Campbell, Esq. Bar ID #035

: BEAUMONT &

| CAl CAMPBELL PROF. ASS'N.
ATTORNEYS

ONE STILES ROAD

! SUITE 107

SALEM, NH 03079




BEAUMONT &
CAMPBELL PROF. ASS'N.
ATTORNEYS
ONE STILES ROAD
SUITE 107
SALEM, NH 03079

’ . Tt vt 1 ARK &9 LU

STATE OF NEW HAMPSHIRE

ROCKINGHAM, SS. APRIL TERM, 2010

SUPERIOR COURT

Town of Atkinson
VS.

Daniel Osborn, Trustee
Malborn Realty Trust

Docket No. 10-E-0065

DEFENDANT’S MOTION FOR RECONSIDERATION,
POSTING OF BOND AND/OR STAY OF ORDER

NOW COMES the Defendant in the above noted matter, and through his

attorneys, Beaumont & Campbell Prof. Ass'n., respectfully requests that this Court:

i) Reconsider its Order of March 24, 2010 (Clerk’s Certificate dated
April 22, 2010); or

i) Modify the Order to require the filing of an Injunction Bond under
Rule 161; or

i) Stay said Order pending an Expedited Final Hearing on the Merits,
as requested by the Defendant in a filing made contemporaneously

herewith.

In further support of said requests, the Defendant states as follows:

| 5]4 0
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1)

3)

4)

o)

6)

7

That this matter is a zoning enforcement matter brought pursuant to the
provisions of RSA 677:15.

That the issues in this case relate to property owned by the Defendant at 8

Valcat Lane, Atkinson, New Hampshire.

The Town has alleged that the Defendant (or members of his family) is

occupying the subject premises without an issued occupancy permit.

That the Town requested a Preliminary Injunction which would
() require the Defendant to install residential sprinklers in his
home, or
(i) temporarily vacate the property.

That following a hearing in this matter, the Court, by its Order of March 24,
2010, issued an Order mandating that the Defendant install a residential

sprinkler system, or vacate the premises within thirty (30) days.

In accordance with Rule 59-A of the Rules of Superior Court, a Motion for
Reconsideration

“.... shall state with particular clarity, points of law or fact that

the Court has overlooked or misapprehended....”

That mindful of the above standard, the Defendant would assert the
following:-

(i) He has filed herewith a detailed Answer in which he
challenges the contentions of the Plaintiff with respect to the
necessity to install residential sprinklers.

(if) He has filed herewith a detailed Counterclaim which

provides his contentions with respect to why he believes he

is entitled to Declaratory Relief in the form of issuance of his
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8)

9)

10)

11)

12)

13)
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certsficate ¢! occupancy, and damages from the Plaintiff

based on its wrongful conduct.

That these filed pleadings challenge the contentions that:
o The Plaintiff is likely to succeed on the merits

¢ That the Plaintiff is suffering any irreparable harm.

That on April 2, 2010 the Defendant sent Discovery Interrogatories to the
Plaintiff. A copy is attached. Answers are due shortly. The Defendant
asserts that the Answers will cast into doubt the contentions of the Plaintiff

as made at the Temporary Hearing.

That in forcing the Defendant to choose between homelessness and
installation of residential sprinklers, the Court has essentially granted the
Town its “final” relief it is seeking without the benefit of a hearing of the
evidence relating to the statutory or regulatory obligations of the

Defendant to do so.

That while a bond is typically not required of municipalities in preliminary
injunctions, the nature of the Town’s request and the potential harm to the
Defendant (and in light of the Defendant's Answer and Counterclaim),

require that the Court enforce the customary obligation on the Plaintiff to

post an “Injunction Bond”. See, Rule 161 (c).

That in this case, the Injunction Bond should be in an amount of at least
Fifty Thousand ($50,000) Dollars to cover the potential damages to the
Defendant.

That, generally, a temporary injunction is intended to preserve the “status

quo” pending a final hearing on the merits. Kukene vs. Genualdo, 145
N.H. 1 (2000).
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14)

15)

16)

17)

18)

Even the existence of some irreparable harm does not conclusively justify
a preliminary injunction. Northwest By Pass Group vs. US Army Corps of

Engineers, 453 F. Supp. 2" 333 (D. N.H. 2006)

In order to warrant a preliminary injunction, the finding of irreparable harm
must be grounded on something more than conjecture, surmise or party’s

unsubstantiated fears what the future may have in store. Northwest By

Pass Group, supra.

The Defendant contends that Pleadings he has now filed call into question
the likelihood of success on the merits, which is the cornerstone of
entitlement for temporary relief. Heghman vs. Town of Rye, 326 F. Supp.
2" 227 (D. N.H. 2004).

That the Defendant has filed herewith a Motion pursuant to Rule 161 (b)

(2) for an expedited merits hearing.

That under the circumstances of this case, it would be substantial justice
to delay the Court's Temporary Order pending an Expedited Final

Hearing.

NOW THEREFORE, the Defendant prays that the Court take one or more of the

following alternative actions:

A) The Court reconsider and vacate its prior Temporary Order.

B) The Court condition the effectiveness of its Order upon the filing by
the Plaintiff of an Injunction Bond of not less than Fifty Thousand
($50,000) Dollars in accordance with Rule 161 (c).
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C) That the Court stay its Order and grant the accompanying request for
an Expedited Final Hearing under Rule 161 (b) (2).

D) The Court grant such further relief as may be just.

Respectfully submitted,

Daniel Osborn, Trustee

BY HIS ATTORNEYS

Beaumont & Campbell Prof. Ass'n.
One Stiles Road - Suite 107

Dated _ April 29, 2010

y: L
-~ Berpafd H. Campbell, Esquire
/ ar ID #035

CERTIFICATE

| hereby certify that a copy of the foregoing Motion was mailed on this date by
first class mail, postage prepaid, to:

Sumner F. Kalman, Esq.

Sumner F. Kalman, Attorney at Law, P.C.
147 Main Street

P.O. Box 988

Plaistow, NH 03865-0988

Counsel for the Plaintiff

Dated: April 29, 2010

;




